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JUDGE POWELL, | 
L In the Controverted PO IN T of 5 
FEERAGE: 
Caſe of the KING and QUEEN 
5 AGAINST 
„le Knomlec, otherwiſe Earl of Banbury. 
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kd for J. Browne, at the Black Swan without Temple- 
j ur ; and Sold by 7. Roberts in Warwick: Lane, 1716. 
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PART of BANBU R V. 
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Aka Indicted at the Od Baily of Mur- 
r, and removed the Indictment by 


ae. X chat he being Indicted by the P 
s Knowles Eſq; at the Time IT of 
ng 


! dictment was Earl of Banbury, and ought 


o h . 
ave been Indicted by that Name; and by his 
Lame; and is 
B Plea 


= 4 The Caſe of the Earl of B ANBURY. Y 
Plea intitles himſelf to that Dignity under Edward fi 
Earl of Banbury, whom he alledgeth to be ſeized, 
being ſeized obijt inde Seiſitus, but omitx d in the Þ 2 
TY fine Herede Maſeulp de Corpare ſuo extra; he ; making "ig 
Title on failure of iſſue-Male of Edvard The 
* another part of his Plea it is alledged per quod idem Ca 
lus fuit & adhuc ex iſtit Seiſtus, omitting tempore 94 
Judictamenti predict, - the Attorney General had 
plyed to the Plea; but before any . or * 
Plea or Replication: entred on Record, ts; Defendanl 4s 
Council moved they might have leave to amend the 
Plea in the Particulars before mentioned, The Chi 
2 Jultice, my Brother Dolben and my ſelf, being on 
is. in Court ; and taking Time to conſider of | it, my >< * 
ther Dolben and my ſelf, delve? d our Opinions, tha 3 
he might amend it; and my Reaſons were, that mani 
Amendments had been made in Criminal Matter 3. 
the Caurt, as appears by Sir John Curſons C. 2. G x 
529. and Rolls 2. Rep. 59. Detvridges Cale Siderf 243 A 
225. and Car. C. 144. and that none of theſe Amend 
ments could be made by Force of any of the Statutes of 
Teafailes, none of them extending to any Criminal Cauſ 
or other Cauſe, wherein the King is a Party; as af 
Information of end or quo warrauto; Car. Cr. 3 123 
the King againſt Sherington Talbt; and therefore £ 
Amendments muſt be made by the Warrant of the . 
Coipn tf Common Law, and if the Common Law warrants any 


Amendments in Criminal Matters, certainly while Mat- F 
© ters are in fieri and in the Court by Pleadings, in Or- 
der to bring them before the Court for Judgment, be- 
fore they are entred on Record the Court may give 
the Party leave to Amend, as well in Criminal Cauſes 


as Civil, before the Matters are compleated and entred 
on 


The Caſe of the Earl of Banzunry.. 3 
Record. And I ſaid, I con'd fee no Difference, in 
ant the Pleadings in the Civil-ſide were brought into 
ee Office in Paper; and in the Crown-fide, in Trea- 
ba or Felony, they were brought into the Office in 
achment. For to ſay it is all Paper, in Order to in- 
bee the Court to allow the Amendments, is but a 
WT 4c: us d to ſignify to the Court that nothing is en- 
d on Record; and till then the Court hath Power 
oer what is agitated there to allow reaſonable Amend- 
bons, in Order to bring the Matter before the Court, 
WT nd replyed on the Caſe of the Attorney. General againſt 
% -Ebuſe, Siderffer 54. But the Chief Juſtice was 
WHT bi viribus againft the Amendments, ſaying, It was 
Y ryer done but by reaſon of our Opinions. 


KNOWLES. 


H E Defendant ſtands Indifted, by the Name of 
Charles Knowles Eſq; for the Murther of Philip 
Lazſon, who comes and pleads in Abatement of this 
ndictment, that King Charles the Iſt, by his Letters Pa- 
tent, under the Great Seal of Great Britain, Dated the 


2 Which he ſhews to the Court, did create William the Viſ- 
count Wallingford Earl of Banbury, to hold to him and 
WJ the Heirs Males. of his Body ; by Virtue of which Let- 
lers Patent he was ſeized of the Honour in his Demeſne 
s of Fee-taile, and being ſo ſeized, died thereof ſeized ; 
alter whoſe Death the Honour of the Earl of Banbury 
delcended to Edward Knowles, as Heir Male of his 


Body - 


who 


P 1 2 | —_—_— : 


We KING and QUEEN againſt. 


kighteenth of Auguſt, in the Second Year- of his Reign, 


* 
N of £ 
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a | The Caſe of the Earl of B ANLUR Y. 
The afterwards Died ſeized of that Henan without He 
Male of his Body; after whoſe Death the Honour df 
ſcended to Nicholas Knowles, Brother of the ſaid Edwail 
Knowles, as Heir Male of the Body of Villiam, ver 2 
he became Earl of Banbury; and being ſo ſeized of thi 
Honour, the ſaid Nicholas died thereof ſeized, where 1 5 
the Honour deſcended to the Defendant Charles Knowl, 1 
as Heir Male of the Body of Nicholas, whereby he is ſci J 
ed of the Honour in Fee-taile to him and the Heirs Mal 

of his. Body; and concludes, &. hoc parat eft dl oe 
and demands the Judgment of. the Court, whether + 
ought to anſwer to the Indictment, not being Indi&tes 1 
by the Name of Earl, of Banbury. . To which Plea the W 
King's Attorney, hath replyed, That the Defendant 57 £ 
the Name of the Earl of Banbury did exhibit a Petition 1 
to the Lords Spiritual and Temporal in Parliament AſF : 
ſembled, thereby alledging and pretending, chat by right 
of Inheritance he was Earl of Banbury, and one of i 3 
Peers, and was Indicted for the Death of Lawſon, and 1 
prayed he might be Tryed by his Peers; and that the 
taliter ſuperinde proceſſio fuit, by the ſaid Lords Spiritual 
and all the Secundum Legem &. Conſuetudinem Parliamenti re- 
ſolutum, Conſideratum, &. Ordinatum fuit, that the. Defendant 
Charles Knowles had not any Right to the Titles and Ho- 
nours of Earl of Banbury; and that his Petition ſhould WM 
ſtand diſmiſſed; whereupon the Defendant Demurrs. 
And I am of Opinion that Judgment in this Caſe ought Wi 
to be given for the Defendant, and that his Plea is good, 
and no ways avoided by the Replication ; there having 
been two Exceptions taken by the King's Council againſt 
the Plea which 1 ſhall firſt anſwer, before I ſpeak to the 
Matter of the Replication. The firſt is, Thar the De- 


1 


fendant hath concluded his Plea with hoc parat eſt * 
n 


71 Ciſe e K Bui of Bah why, 5 


10 not per 'recordum ; whereas Peerage” can no way be 
Tryed bat by Natter of Record; Which is moſt true, 
thar Peerage by Creation is triable only by Record, but 
it is a non Seſlütur, "that therefore his Plea ought to con- 
W de with! a ver fare pe r recordum, and indeed the 
ea which How is 604, wy been bad if it had ſo con- 
added; forthe having Pleaded his Letters Patent of 
. Peerage to his Anceſtor, under whom he derives his Ho. 
wur with aprofert/in Car, he hath' ſufficiently certifyed 
he Foundation of his Peerage by Matter of Record, he 
bing a compleat Nobleman by his Creation by his Let- 
ers Patent without any other Ceremonies,” as appears 
by Penſon and Redbead's Cale Ny. 150. Juſt 16. C. to: 
he 12 Rep.-71,' And if he be to be Artaigned after ſuch , 
Creation, and before the Parliament fits, he ſhall be 
Try d by his Peers. And where Letters Patent are 
leaded and ſhewn to the Court under the Great Seal; 


be adverſe Party cannot deny them, ub Plead Nat tiel 
Record; Eden's Caſe in the 6th Report, and need'not con- 


dude with a verificare per Recordum, for he cannot havea 


o the Court, beſides the Deſcent of Edward to the Ho- 
tour, his FE without Iſſue, whereby it came to Nicho. 
w; ro his Death, and 'the Deſcent to the Defendant 
Pleaded, after the Laiter patent ſet forth, are all Mat- 
ers of Fact, tryable by the Country and not by the Re- 
word, by reaſon whereof he could not ſo conclude his 
les, there being no Authority in Law to warrant the 
keceipt of the King's Council, that there muſt be a 
Vrit out of Chancery under dis Great Seal, certifying 
l theſe Matters the Defendant hath Pleaded to make out 
is Peerage, the Books cited by them, no ways warrant- 
ng that Opinion; for the Books of 35. Hen. 6. 48. 


| " 


Day to bring in the Record which he hath already ſhewn | 


C No. 


ſand. My Lord Coke in his 1 Juſt. py tells us of fix 


6 The Caſe of the Earl of BaxBury, 


No, 3. 165, and 347. Reg. 287. Der 314. 48. Edel 

34. 30, 48. Af. PI. 6, and 4 Juſt. 126. are all WIr 
of Priviledge or cube; Writs, as may be ſeen in thei 
Lord Saviles Caſe,” Ca Crobe 205. not to put. Peers n- . 
ries, or make other Proceſs againſt them than by the Law 
ought to be, and nothing to the Purpoſe. And chef 


Books of 229. Aſſe Pl. 24. which is abridged in Br. 


fit . 240. which gives the greateſt Umbrage, So this 4 
Opinion makes out no more but char Peerage is tryable 


by Record, and not by Jury; for it is plain the Plea there : 


Pleaded in Abatement. was ill, that he was the Son of an ; 
Earl and not named Earl; for the Foundation and Sub- . 
ſtance of his Plea being a Natter of Record, ought to 
have been certainly alledged by him, 1 70. 303. and 
he ought to have began his Plea in his Anceſtor Nobilitated W 

by the Matter of Record, and then deduced his Deſcent M 
under him, which e the Saying there, that Peerage 


was not Tryable by the Aſſizes, but by the Record out of 
Chancery, And it is plain from that Book the Plea was 


not allowed; for they did Plead over to the Aſſize. So 


how this can be made an Authority that a Writ muſt be 
had out of Chancery, Certifying all theſe Matters of 
Fact, and that they muſt be ſo ſaid , I do not under. 


Manners of Tryal by Certificate, of which I am ſure this ' 
is none, Neither is there any ſuch Writ, - Precedent of 
ſuch a Tryal, to be found in any of our Law Books, of 
which a Certificate by Writ and Wrics being, as Fiz Her- 
bert tells us in the Preface to his Natura Brevium, the Foun- 
dations on which the Law depends. If there be no ſuch I 
Writ, we may ſafely conclude there is no ſuch Law ; 
and it is evident by 1 Juſt. 16. and che Counteſs of oy | 
lands Caſe in the ſixth Report, that Nobility may be 


gain o 


2 
8 


"#4 
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The Caſe of the Earl of Banbury. 


gain d by Natter in Fact, as Marriage, as well as by Cre- 
tion and Inheritance: Nobility may be alſo gain d by 
Deſcent after Creation, which Deſcent and Marriage are 
Matters of Fact, and Tryable by Jury, as is held in the 
och Report 53+ and therefore the Plea, here well con- 
aduded, and is good, notwichſtanding the Exception: : 
NVeicher is the other Exception, which hath been taken to 
W the Plea, of more Weight; which is, that it doth not ap- f 
pear by the Defendant's Plea he is a Peer, the Defendant ö 
WE ling not pleaded his Iinus Pariu' bujus Regni Anglie, nor 
Wy zvcrr'd Banbury to be in any County of England : which, I 
dlink, he need not to do, and that it is now better pleaded 
than if it had been ſo pleaded, for he hath by his Plea 
certainly pleaded the Letters Patent of Creation to his 
Anceſtor under the Great Seal of England , whereby he 
vas made Earl of Banbury and ſhews them to the Court; 
aud being Nobilitated under the Great Seal of England he 
ba peer of England, tho the Place from which he has his 
Name of Honour be nor in England, but in a Forreiga ee Pay 
Country ; for, that a Lord hath the Name of a Place in Ante \o he Bey 
his Style, is . no further Neceſſity than that the Patentee 
might have an Eſtate in his Honour within the Statute E 
Donis, which without ſuch a Name would be a Fee fi ſimple 
Condirianal. 12 Rep. 81. 7, Rep. 33. Nevill 8 Caſe, 
And I believe no Patent of as 1 of an Earl can be 
ſhewn, wherein the Name of Honour is mentioned in the 
n to be in any County; of Barons there are ſome 
a which the Place is nam d to be in ſuch a County, but 


r | 
. * ALE 
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but ! muſt EE e that an 27 Peer . b . un- 


— * —ů — 


Ger the G 
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are diſtin- 


8 TheCaſe of ib Eu of BAU WM 
che Patent, Selden's Titles of Monour- 696." Priv's-4vin MM 


ver ſions 3 16. Which males the Diſtinction: for. wil 9 
out thoſe Words, it would be an Engliſh Creation paſh WE: 
the Great Seal, and'tho' this be in a Plea in AbatemeiY 
which requires 2 Certainty, yet ; that Centainty is 0 6 
but to a certain Intent in general, 1 Juſt. 303. and 


Noblemen made under the Great Seal of England are geg 


6. 
. \ 
VR 
: * 


nerally to be intended Peers of England, then this Plea, Sh f 
pleaded, contains in it ſufficient Certainty without och 
Averrment, or the preciſe Words of Unus Parinm : It Mi 
true, had a Biſhop who is a Petr ratione Baronie, whic is, 
he holds in Jure Eccleſiæ, had occaſion to have pleadet EY 
ſuch a Plea, or a Plea to the Juriſdition of the Court 
he muſt have pleaded his Peerage in that Manner that Fo 
Is unus de Paribus Regni; for he hach no Letters Pate N 
to plead, 4 Juſt. 15. but he who is a Peer ratione Nobiltati * 
needs not plead his Peerage otherwiſe than according to high 
Creation. So ther che Defendant's Plea, notwithſtanding 
theſe Objections to it, hold good. The next Thing 0% 
be conſidered is, Whether the Replication to it doth any 
ways avoid it, which is no more but whether this Vote 
Judgment, or Order of the Houle of Peers, for in all th 
Words of it, it is pleaded reſolutum, conſideratum, & ordinatum i 
fuit, and, (I would take it in its largeſt Extent the Matter ic 
ſelf will bear) doth any ways take away or barr the Defen- 
dant of his Name of Dignity. And I am of Opinion ic 
doth not. Nobility is fixed to the Identity of the Perſon WM 
and Inherent in the Blood Nobilitated by the King, and W 
cannot be granted over or barr'd by him who hath it, as W 
is held in Jones's Rep. 116. and the 4th Juſt. 126. and W 
reſolved in Parliament in my Lord Purbeck's Caſe. And W 
if it be an Honour of Inheritance, the Heir of the Peer on . 
whom it deſcends cannot wave it, or the Priviledge of j * 


N "=. * 
* 46 N Y 
ww. i Th * =. 
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"ge 
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i 9 be tryed by his Peers, and is held in the Lord De- 


_# Caſe in 11 Rep. and 3 Juſt. 30. and as a Peer 


* 


ot diveſt himſelf of his own Honour, or the Privi- 
WW of it : So his Peerage can by no Law of chis King- 
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Wn, as I know, be taken from him, but by Act of Par- 


— 
7 #+ 
* 


„ 
4 
2 


"ll Conveyance at the Common Law, and the Patentee 
Wh an intereſt ſettled in him in Things thereby grant- 
© which is to be directed and govern'd by the Rules of 
lv; and therefore a Peer if he be Created by Letters 
Wn, his Eſtate of Inheritance in thoſe Patents muſt be 
8 Winited by apt Words, or elſe the Grant will be void; 
cue it is ſettled in him, and by a Conveyance at the 
Wommon Law, as is held 1 Fuft. 16. And, by ſuch a 
2 N reation, an Honour may be intailed within the Scatuce 
n. 2. and the Deſcent of it is to be govern d accord- 
a co che Rules of che Common Law ; and it is reſolved 
obe an Hereditament forfeitable for Treaſon within 
H. 8. Nevill's Caſe 7 Rep. 34. and therefore the De- 
A kndant having by his Plea intitled himſelf to an Eftate 
lle in this Honour, under the Letters Patent to Viſ- 
Jun Wallngford, and the Heirs Males of his Body, as a 
WY neal Deſcendant under that Intail, hath a Free- hold and 
WY ibcricance in that Honour veſted in him by Common 


* 
1 
. 


* 
= 


_ 
hs 
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rent, Attainder of his Perſon, or by the Scire facias, 
WS repeal his Patent if che Creation is by Letters Patent; 
ere the Creation is by Letters Patent, they being 
WE: under Seal, the King cannot countermand them, as 
eld in the Lord Abergavenny's Caſe, 12 Rep. 71. tho' 
ere he is deſign'd to be enobled by Writ, the King may 
erceed che Writ after it is under Seal, and before the 
ament; but Letters Patent under the Great Seal are 


. lau, to be protected in it, and govern d according to 


de Rules of Law ; and cannot be diſinherited, or de- 
D barr d 


aua, 
tou #6 bey 
and a 


Vo with $4 ySIDLY 
22 932 


71 nl of mere fo V 
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barr'd of it by the known Laws of the Kingdom, unlef 


it be Judicium Parium, or fer Legem terræ, which my Lor Wo 


. 
© 3s In 15 . 
WAS 


Cove in hig Jef ol 49, and 50. lays; is by Fo Pro 1 
ceſs of Law, or lawful Tryal in Courſe of Judicature 


on neither of which is this Vote or Order founded. Pol 


88 


tho the Houſe of Peers be a ſupream Court of Record 
8 org yet every Vote there paſſed is not an Act of Judicature 1 
An A 


Sede cahus- unlels the Proceedings in order to it had been Judicial; 5 | 


10 The Caſe. of the Earl of By Angury, |} 1 


which in this Caſe, I think, is pretty clear they were not i | 
For the Defendant's Petition, to be tryed, being indicted oi 
Felony, could give them no Juriſdiction over his Peerage 


ͤ—m— 


u Außlels the Ki ing, on a Petition, teferrs the Matter to them 


offi fo Hege cv which gives them a i Juriſdiction, which before they had 


& F IA oy not. And this appears by the Lord Delaware's Caſe i 
c r Nr 


the 11 Rep: And the Lord Milbugbbys and che Earl of 
Oxford's Caſe, in Jones's Rep. 96. and the other Precedent 


cited by my Brother Levins of my Lord Abergavenny's, the 
Lord Purbeck's, the Lord Fitzwater's, the Lord Berkly's, the : 


Ped ee ge and as a Houſe of Peers, J take it, have no ſuch Power [ 


baue la. ference on their Petitions to him in the Houſe of Peers; 


— —— i! 


Ho far the King, b eing the Fountain of Honour from whence 


all Dignitics are derived, (for none can be a Peer wich- 
out the King's Creation, or his Conſent by AR of Palli- 


ament ; for it is held in Jones's Rep. 104. an Ordinance . 


0 Weg {te«$4 of the Houſe of Lords cannot make a Peer,) the King 


/ 


As Cont 11. 
6 


in Peace and Defence in War, as appears in the 7th Rep. 
34, and 9. Rep. 49. And by reaſon of his great Triſt 


| and Confidence 5 Honour cannot be taken from the 
be. "$rcat , Peer, or transferr'd by him, being an Incident inſeparable 
to him, wichout the Figs Conſent ; 12 Rep. 28 4- 


Ju. 


CC 
WIN eu Win 8 c 


Lady Obrian 's, the Lady Freſcheivills, and the Lady Fel- | 
#0r's Caſes, which were all determined by the King's Re- 


hath an Intereſt 1 in the Per ſon ſo dignifyed for his Council | 


The Caſe of the Earl of BAN Bu Rv. 4. | "IF 1 
Juſt. 126. and by the Common Law the King having 
Prerogative to try his Cauſe in what Court he pleaſes, 
4 Juſt. 17. when a Petition is exhibited to him for any 2 . 
Right the Subject pretends to, be it Peerage or other T. 
Thing, the King may indorſe that Petition as he pleaſech; N | 
which Indorſement the Party muſt purſue, for the In- 
dorſement is the Warrant, and gives the Juriſdiction : 
| Standfords Prerogative 7 38. Therefore without ſuch Refe- 
race, by Indorſement, of a Petition they can have no lu- 


= :idiction ; for then Peerage might be taken away wich- ef vf | 
$7 out the the King s Conſent, which by Law I have prov d t fes, | 


= i cannot be: And no Precedent hath been cited, nor I iq 
believe can be found; where the Houſe of Lords did ever p | ; 
ale on them to determine Right of Peerage without ſuch wg, | 


-& 
1 
* 
by 
2 
1 
» 

1 4 
Y 
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been done ſhall be preſumed never could be done: I 
muſt agree that the Houſe of Peers have Juriſdiction 
over their own Members in Matters of Priviledge, Pre- 4: 
cedency, and for any other Thing relating to the Parlia- 
ment, which are to be determined Secundum Legem & Con- 
ſutudinem Parliamenti, but not by the Common Law, 
4 Juſt. 15, and 363. but over the Eſtates or Honours of 
their own Members, in which they have Free-holds and 
Inheritance, no Law, as I know, has given them Power; 
nor made them any Judicarure for that purpoſe, they 
being to be determined and governed by the known 
Rules of the Common Law, which is every Subject's Birth- 
ght, and to which he is Born inheritable ; and by any 


oer Law or Cuſtom, tho the Houſe of Lords be the 
. ſupreme 


4a 


12 The Caſe of the Farl of BA Wl 
ſupreme Court of Record in the Kingdom, and its Iuriſ- 1 5 
dictions, and the Methods of its Proceedings are aſcer- 
tained by that Law ; and therefore tho it were Order d 
in the Lords Houſe that thoſe who were ſem Juſtices to WM 
Veland ſhould have no Excuſe ; yer chat being but an Or- 
der was void to bind the Subject, 2 Juſt. 47. And, 1 
hope, it can be no Diminution of the Power of that Ho. 
nourable Houſe, whilſt 1 affirm they can do in that ſn- 
preme Court no more than what by Law they may do: a 
and if they exceed that Power by holding Plea, of which WM 
the Common Law hath not given a Juriſdition, what 
they do will be void, and of void Things all Perſons may W 
take Advantage. And no ſuch Judgment or Proceeding W 
can bind any inferiour Court from examining of it, or WM 
declaring it to be void in Law; for ſuppoſe a Wiit of W 
Error was brought in the Houſe of Lords of a Judgment 
given in the Common Pleas, as was attempted by the Wl 
Biſhop of Norwich in Edu. 3. time, which you may ſee W 
in the 4 Juſt. 31. and the Lords ſhould reverſe ſuch 
Judgment, might not the Common Pleas, tho they are 
an inferiour Court, judge it to be void, and iflue an Ex- 
ecution on that Judgment, the Reverſal being void, no 
Wric of Error lying in Parliament of any ſuch Judg- 
ment? And if this be a Judgment or binding Order, 
which is ſet out in the Replication, that the Detendant WI 
hath no Right to the Title or Honour of Earl of Banbw- W 
ry : One or both of cheſe two Things muſt be wrought W 
by it, viz, The Patent of Creation vacated and damned, 
or the Defendant, or ſome under whom he derives his 
Deſcent to this Honour illegitimated, neither of which 
can be done by this Method of Proceedings in this ſu- 
preme, Court on the Defendant's Petition to be tryed : For 


the Letters Patent, being a Conveyance at the 2 


be Caſe of the Earl of Baxnzury. 13 
4 ho” lan the Patentee is intituled to the Thing thereby grant- 
(by matter of Record, which cannot be vacated but 
. Scre facias at the Suit of the King, to which the 
2c may have his Anſwer, Dyer 198. For our 
us judgeth no Man before he be heard; and the Defen- 
ar or any other of the Deſcendants in the Eſtate taile 
= thr Honour, cannot in this ſummary way by a Vote 
WT | baſtardized without a Lawful Trial; which in gene- 
n Baſtardy muſt be by Certificate of the Ordinary; or 
WS i particular Baſtardy alledged, ic muſt be try'd by Jury, 
%. 99. Sir John Davies, Rep. 52. And no Man by the 
uss can by any means, unleſs by Act of Parliament, be 
WT nd illegitimate after his Death; 1 Juſt. 244. and it 
0 WY would be of miſchievous Conſequence to the noble Peers, 
a chey hold cheir Honour in which they have Freeholds 
aud Inheritances, ſubject to a Law differing - from the 
195 ; known Laws of the Kingdom, which Law is as Mr. At- 
oney phraſed it, Inter arcana Imperij; and not to be 
WT underſtood by inferiour Courts of Veſtminſter-Hall, for 
WE then, fear, they would have bur a dark Title to their Ho- 
WT urs, And as it is the Defendant's Turn at preſent, 
bat Nobleman's Caſe it may be next to be voted no 
deer, I know not; therefore it being the Intereſt and Ti- 
le of every Peer to his Honour, which I here aſſert and 
maintain, I truſt I ſhallnor offend againſt the Juriſdiction 
el that Houſe, in adjudging this Order void, and no Barr 
o the Defendant's Honour, being warranted ſo to do by 
be ſupremeſt Power; viz. an Act of Parliament 55 Edu. 3- 
which Enacts that none be put out of his Franchiſes or 
Ffreeholds unleſs, he be duely brought in to Anſwer, and 
torejudged of the ſatne by courſe of Law ; and if any 
ming be done to the contrary, it ſhall be judged for 


none: And if the Peers enjoy their Honours under the 
— Security 


5 dh 
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is moſt evident they do, then this Law has made he Pri 
x ceedings void, unleſs it can be ſhewn that the Houſel 


warrant this Vote, which hath not yet been pretended @ 


That he aſſerts he is by his Petition. 


ther be will appoint a High Steward for the Tryal, and 


Security of the ſame Laws they. hold their Eſtates, 


a 3, n 
* 6 
F 1 
TY 
l } * 
of 3 ** a ja 
I 4 
* | 
- s 
W "x 


Peers ſince this Act hath ſome Authority given them Þ 


otherwiſe than by the Precedents cited by Mr. Attornd 
to which 1 ſhall give an Anſwer preſently ; and to 4 
that the Demurrer is a Confeſſion, that is, a Judgme 
Secundum Legem & Conſuetudinem ——— never heal 
chat a Demurrer was a Confeſsal of more than Matters! 4 | 
Fact well pleaded, and not of any Matters of Law in le 
Judgment of the Court, and confeſſech not the Law i 
againſt himſelf ; Plowed 85. 5 Rep. 69. Burton's Cale 
and, I preſume, neither Mr, Attorney nor Sollicitor, wh 9 
made this Objection, do think that, whether this be M 
Judgment according to Law and Cuſtom of Parliament 
it is Matter of Fact; then for the Precedents cited by . 
Attorney, of the Earl of Pembroke, the Earl of Staffan 5 
the Earl of Torrington, and the Lord Mobuns Caſes, whidif 
are all Petitions for Tryal, fitting the Parliament, I thin 
no Man who heard them can judge that they any way 
warrant this Caſe or come up to it; for a Peer, indicte 
for Treaſon or Felony, can no ways wave his Tryal bi 
his Peers, 3 7uft. 30. and therefore if he be deſirous ro bi 
tryed fitting the Parliament, altho' the Peers be during 
the time of Parliament Judges of the Offence, 4 Juſt. 236 
it is decent and uſual. for him, to apply to them by 
Petition for ſuch Tryal ; but by. it he doth not ſub4] 
mit his Title to Peerage to their Determination; fog 
Neither is 
the King I think bound by their Order, be it what 
it will, on ſuch Petition, for the King may chuſe whe- 


without 
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The Caſe of the Earl of BAννα,öi:! 15 
without ſuch an Appointment the Offender cannot be 
nyed, 3 Juſt. 31. And therefore till a Precedent be 
form'd, that on ſuch Petitions for Tryal, the Petitioners 


have been voted no Peers, I cannot be of Opinion that 
his Order or Judgment is Secundum Legem & Conſuetudinem 


bDurliamenti, which hath its Foundation built on Uſages and 
© Precedents ; and where there is no Precedent to be found, 


x may warrantably be concluded, there is no ſuch Live 
or Cuſtom of Parliament: Then as to the Precedent of 
he Lord Montjoy's Caſe, cited by Mr. Attorney, relating to 
the Clauſe in his Patent for Precedency, who was created a 


Baron, 5 Juſt. 3d Caſe, Pri. it is nothing to the Caſe be- 


fore us; for it is plain, tho the King by his Prerogative, 
a the Common Law, might give Precedency to his Sub- 
ts as he pleaſed, yet that Prerogative is now bound by 
the Stat, of 31 H. 8. Car. 10. and if any Queſtion be 


mov d in Nan tor the Priviledge or Precedency of a 


Lord in Parliament, it is to be decided by the 4 of in 
parliament, and ſo it is expreſly reſolved in the 4 Juſt. 
363. And for the Lord Preſtons Caſe, I know not how 
It comes to be made uſe of for a Precedent of determin- 
ing Peerage, who had no Creation under the Great Seal, 

nor ever was a Lord : His inſiſting on the pretended Pa- 
tent, produced by him, being a high Miſdemeanour bor- 
dering on High 8 for which he was ordered to 
be preſented as a Criminal, in a Courſe of Law; and for 
James Perxys Caſe, it was a Cale of Priviledge, of which 
there is no Queſtion, but their Lordſhips have a juriſdicti- 
on, his Petition being to the Place, in the Houle of Lords, 

of Nenhanberland, and en to them his Pedigree 
and Title by 8 to that Earldom, in order to re- 


ſtore him to that Place; and after ſeveral Tryals at Law 
bad againſt him, and the Matter determined in a Courſe 


of 
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16 The Caſe of the Earl of Bax BURY. 5 
of Law, on ſolemn hearing at the Barr of the Houſe of | x $ 
Commons on both ſides, on Depoſitions taken in the 85 
Cauſe, agitated in inferiour Courts, they voted him an WM 
Impoſtor, which is very far from being a Precedent of 

cheir Lordſhips Original Determining Right of Peerage, 
which are all the Precedents which have been cited, and ; 
unto which I truſt that I have given full Anſwer; and 
therefore this Order, here pleaded, being without a Pre- 
cedent, I am of Opinion, for the Reaſons I have given, 
that the Indictment, ought to be abated : Holt, the Chief Ju. 
ſtice, held the Plea good, the Defendant having pleaded W 
the Creation of the Lords his Anceſtors, and a plain De- 
{cent under them: And for the Earldom, that Banbury 5 

was averred to be in England, he ſaid, it was needleſs, 
the Creation being under the Great Seal, the Great Seal WM 
of England being only peculiar to England, for thereby the 
King acts as King ; and had the Grant been made before 
the Conqueſt of Ireland, without doubt it had been a good 
Grant; and the Conqueſt of Feland cannot alter the 
Law of England; belides, it would be a foreign Con- 
ſtruction, to intend Banbury in Treland ; and a Plea ſhall 
not be made bad by ſuch a Conſtruction. And that the 
- King doth grant Honours in Ireland, under the Great Seal F 
| res End is by his abſolute Prerogative, and therefore * 
1 chere muſt be ſpecial Words in the Patent, to ſhew that Wi 
* it is an Triſh T ſh Tide : and Parents as well as Acts of Partia- Wl 
| ment, extend not to Feland, unleſs it be Tpecially named, 
| but for England they be without any ſuch Naming ; and he 
| faid, that before Edward the Third's time there were bat 
& & two Titles of Honour, Earls and Barons, and the latter 


| 7 TGC Created by Writs, by being called to the Parlia- 


c ç nit ment; there were alſo Barons by Tenure, and after in 
Purkt Richard the 2's Time they came to be created by Letters 


Patent, 


1 
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patent, and it was anciently an Office of great Dignity, 5 
s allo of Truſt, for the Defence of the Kingdom; and & f 


they were called Comites, a Societate regis : ꝙ Rep. 49. and be- 
ng an Office might be intailed within the Statute de Donis, 
and they had formerly large Poſſeſſions; and for the Re- 
lief of an Earl was 100 |, becauſe he died ſeized De inte- 
gro Comit”, 1 Juſt. 83. But the Eſtate and Office is now 
raniſhed, and nothing but the Dignity or Title remains; 
and in theſe Letters Patent of Creation in Henry the 8th's 
Time, the Words to have vocem & ſedem in Parliamentis & 
(mſilis naſtris were added; but before that time they were 
nor put in cheſe Letters Patent; but he became a perfect 
peer by the Letters Patent without them; and as to the 
Object ion, that the Defendant had not pleaded that he 
was unus Parium hujus Regni Angliæ, he ſaid the Plea was 
only pleaded as Miſnomer, in Abatement of his Name; 
and all one with his Chriſtian Name, and he was to be 
named by it; but by,this Plea he pleaded no priviledge 
of Parliament, and therefore need not plead that he was 
mus Parium, 6 Rep. 53. 8 Hen. 6. 9, 10. nor to have 
concluded his Plea with Verificare per Recordum, or had a 
Vit out of Chancery to certify the Truth of this Plea ; 
the Book of 22 4A. Pl. 24. he agteed it to be Law, but 
milunderſtood ; for he had not in that Plea laid a Four. 
dation in his Anceſtor's being made Lord ; and produc'd 
2 Writ to aſcertain, that Matter of Record: There can be 
no Tryal of it, nor Plea of Nul Tiel Record to it. But not- 
vithſtanding the Matters of Record are ſo aſcertained, 
yet the Matters of Fact alſo pleaded are iſſuable, and to 
be tryed ; and therefore in the Letters Patent, being here 
pleaded, there can ben Iſſue taken of Earl, or not 
Earl, but only on the Matter of Fact here pleaded: So 
he Concluſion of the Plea wich 4 Parat eſt verificare, is 
Proper, and as it ought to conclude ; and he held the 
F Repli- 


1 
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Replication ill, and that the Order of the Houſe of Lot 
therein pleaded, did no ways preclude the Defendant d J OS 
his Tide and Name of Honour; and ed for theſe Real . 4 
fons, firſt, becauſe this Determination was not a 18 5 
ment, in the Court of Parliament, which conſiſts of wine 
Lord , and Commons, 4 Juſt. 1. Dyer 6o. _— 
Furiſdiftion of Courts 1. And tho the Judicial Power o 
this Court be exerciſed by: the Lords Reply. 


Ys: ET the Writs of Error are annals. coram Nic 
and the Judgment 18 always (ur Parliamenti; but the 
Determination here, is only by the, Lords Spiritual od 
Temporal, which excludes the Thing”; for where hell 11 
King's Authority is not expreſſed, or implyed, the King F 
is excluded, and the Lords have a double Capacity, and WM 
by the Title of their Orders we are to diſtipguiſh what] ba 
Capacity they act by; when the Determination is by 
them, as Lords Spiriual and Temporal, they act as a 
Houſe ; but when they act as Judgts, and give judgment, iſ 
the qryle i is, hex Cur 3 andd their Journals are not 
che Records of Parliament, Hob. 110, Secondly, This 
as to the Determination of the Befendant s being an Earl, W 
is; as an Original Cauſe, Which the Houſe of Peers being W 
the Dernies Reſort have no Conuzance of ſuch Cauſes, 
being mixed with many Matters of Fact the Houſe of 
Peers cannot try; and by reaſon of cheir ſupreme Juriſ I 
diction, are nes to he troubled with; and therefore no 
Writ of Error lies in Parliament, or an Error in Fact out 
of this Court, tho it doth. on all Judgments here, for 
any;Exrox in Law; but for any, Error in Fact in this 
Curt, the Writ mult; be Coram Nobis, and. weare to cot- 
rect our own Judgments for ſuch Errors, which the Com- 
mons cqu'd;not chein Judgment dor Errors, in Fact, by 


any ſuch Writ, to be — before them; but the Wut 
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The Caſe of the Earl of Baxsury. 19 
x Error is to be brought into this Court; and he ſaid, 
e knew not other Reaſon of the Difference, but the Dig- 
nity and Supremacy of the Court of Parliament ; that it 
vas below that Houſe to be troubled with Facts, and 
as leſſen d not the Juriſdiction of the Lords, it being be- 
os their Juriſdiction to hold Plea of it, and ſhould they 
WS Cauſes original, the Party againſt whom Sentence is 
given, would loſe the Benefit of his Appeal; for from 
their Determination, no Appeal or Review lies, and there- 
bor in the Earl of Macklesfield's Caſe it was held, that no 
uri of Error lay in Parliament, till he had firſt brought 
2 Writ of Error in the Exchequer Chamber; and this 
Caſe differs not from Common, the Dignity being crea- 
ae under the Great Seal, and the Deſcent of it directed 
= by Rules of Law. And if the Defendant had been ob- 
ſucted in the Enjoyment of his Dignity, his Remedy had 
been by Petition to the King, Standford Prer 72. Third. 
J There was no Plea depending in Parliament, contain- 
| ing che Right of EarKlom ; for the Petition aſſerts he 
was an Earl, and thg Judgment 1s, that he hath no Title 
to the ang ; and ry Judgment muſt be proporti- 3 
onable to the Demand : N it is plain in this Caſe, they 
could not have given Judgtgent for him, to have had 
e Earldom, and therefore cguld not by it haye him out 
Wy of it. Furth, Here is no Judgment given, that he be 1 
excluded from the Honour only, that the Petition be diſ- 
miſt, which is only a diſcharging the Petitioner ; and 
every Suit muſt have its proper Judgment, 2 Car. 284. 
and no Man's Inheritance was ever determin'd Secundum 
Ligem & Conſuetudinem Parliamenti. And my Brother Gregory 
and my Brother yt being of che ſame Opinion, Judg- 
ment by the whole Court was given for the Defendant. 
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